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This 2 an appeal from an order of the 
; DIScrIct Cour’ Bor ot! Eastern District of New 
York (BI { US , Ded. ), entered on June 20, 
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1, Did the District Court properly refuse to 
’ ; i e 
convene a three-judge court to consider appellants' 


challenge to sections 80 and 85 of the Civil 
Service Law of the State of New York? 


2. Was the complaint properly dismissed? 
Facts 


The plaintiffs-appellants (hereinafter 
appellants) are members of the New York City 
Transit Authority Police Department (2,5).* 
Pursuant to a directive from the Personnel Director 
and Chairman of the Civil Service Commission of 
the City of New York, a “lay-off" list was compiled 
by the Transit Authority setting forth the names c 


Transit Authority police officers to be demoted in 
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the event of a budget cut (6). The list was promul- 
gated in accordance with sections 80 and 85 of the 
Civil Service Law of the State of New York, which 
provide, in part, for demotion in the "inverse order 
of original appointment on a perianent basis in the 
classified service...." For this purpose, non- 
disabled veterans have their date of original appoint- 
ment deemed thirty months earlier than the actual date; 
and disabled veterans, sixty months earlier. 
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refer to “re pages of the Joint Appendix on Appeal. 
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The District Court, by order <ntered June 
20, 1975, dismis the complaint (24).? 
% “Order to show catse dated Jun eae oe 975), one 
week after entry of the order here appealed from, 
plaintiff commenced an Article 78 proceeding in 
the New York ipreme Court, Kings County (Index 
No. ), wherein plaintiffs sought 
relief on essentially the same grounds as are 
asserted in their federal complaint. In an opinion 
published in the New York Law Journal on October 
By £975) (Go, Uv; cols. 5=6), that Court (Rubin acs 
held that the petition should be dismissed. 
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Appellants claim that they have been 
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This Circuit bas determined that the 
best course to follow where there is a demand 
for a three-judge court is for single district 
judges to continue conscientiously to pass upt 
the cubstantiality of constitutional attacks 
cn state statutes. Heaney v. Allen, 425 F 
S69 (2a Circ. 1970): Johnson v. New York 
Education Dept., 449 F. 2d 871 (2d Cir. 1971), 
cert. granted 405 U.S. 916 (1972), remanded on 


other grounds 409 U.S. 75 (1972). 
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In the instant case, the District Court 
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insubstantial and improper for presentation to 


Judge court. The court likewise did not err in 
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AFFIPAVIT OF SERVICE ON ATTORNEY OF PRINTED PAPERS 


City, County and State of New York, ss.: 


being de - sworn, says, that on the.. 


zt No... 0 Seer fo 


In the Boroug Ay) ag City of New York, he a? three copies 
of the annexed . Self apple Lutes upon Mud hohe ” eae Esq., 
the attorney for the.. sed cise kes oshepn vtssdinresoeptavetbectrcsantspearoneatae SHEN within entitled action by Jelivering 


three copies of the same to a person in charge of said attorney's cifice during the absence of said a.torney therefrom, and 


leaving the same with him. a 
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